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Should Colleges Have to Pay for Their Students’ Education 
Loan Defaults? 

The discussion about colleges paying for the education loan defaults of their students continues in 
Washington. 
 
Senate Committee on Health, Education, Labor, and Pensions Chair Lamar Alexander (R-TN) held a 
hearing on May 20, 2015, to explore this question. He proposed the concept earlier this spring, when 
he published a set of white papers seeking comment from the public. (See May 11, 2015 Washington 
Update)  
 
There appears to be bi-partisan interest in this concept. Sen. Jack Reed (D-RI) testified at the 
hearing describing his bill, Protect Student Borrowers Act of 2015 (S. 1102.). The bill, supported by 
Sen. Dick Durbin (D-IL) and Sen. Elizabeth Warren (D-MA), would require colleges with at least 25 
percent of their students borrowing through the direct student loan program to  make “risk-sharing 
payments” on a sliding scale based on their default rate. Colleges with fiscal year default rates of 30 
percent or higher would have to pay 20 percent of the total default amount, including interest and 
collection fees. Those with lower rates would pay smaller percentages. 
 

RISK-SHARING PAYMENT 
Cohort Default 

Rate (CDR) 
Risk Sharing 

Payment Rate* 
30% or more 20% 

25-29% 15% 
20-24% 10% 
15-19% 5% 

*percent of total defaulted amount  

Participation waivers would be provided to Title III and Title V colleges, as well as institutions 
carrying out student loan management plans, or if the waiver would be in the best interest of the 
students at the institution. Funds from the risk-sharing would be used for Pell Grants and default 
prevention. Payment of risk-sharing assessments would be added to the financial obligations under 
the financial responsibility requirements. Schools would be prohibited from denying access to 
students seemingly likely to default. Sen. Reed stated that it was “only fair that institutions share 
part of the risk.” 
 
Witness, citing the small number of problem schools eliminated from the Title IV programs, criticized 
the current Cohort Default Rate (CDR) as ineffective in lowering defaults because the default rate 
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threshold was so high. Consequently, any actions taken by the Education Department often came 
long after the defaults took place, and the financial losses weren’t repaid. Andrew Kelly of the 
American Enterprise Institute, Professor Douglas Webber of Temple University, and Robert 
Silberman of Strayer College, agreed with Sen. Alexander that the risk-sharing provisions should 
apply to all colleges no matter what sector, and according to Webber, no matter the level of defaults 
at the institutions. 
 
Sen. Alexander concluded the hearing by saying the committee is seriously considering putting a 
risk-sharing provision in the HEA reauthorization legislation. However, he cautioned this must be 
done carefully because it could result in unintended consequences such as increases in tuition, 
limiting access, and schools dropping out of the loan program, like several community colleges in 
Tennessee. He also mentioned additional counseling and limiting borrowing, such as by part-time 
students, as other strategies for lowering student debt and defaults. Earlier he also suggested that 
three-year degrees and year-round Pell Grants would help lower costs and debt for students. He 
wrapped up his remarks noting that while college has never been easy to pay for, it is not as difficult 
as many think, given the low cost community college option and the grants and loans available. 
 
Sen. Patty Murray (D-WA), ranking minority member, emphasized her commitment to limit the 
forces leading to “crushing debt” and said accountability was a very important issue for her. For her, 
accountability included quality, affordability, and student outcomes. While she was worried that risk-
sharing might lead to a decrease in access, she also stated that program integrity provisions should 
be maintained, including the 90/10 rule for “all federal government” aid. Support for the current 
regulations, including preservation of the CDR, was also mentioned by Sen. Warren, Sen. Tammy 
Baldwin (D-WI), and witness Jennifer Wang of the Young Invincibles. Sen. Baldwin noted that many 
colleges are already risk-sharing through their participation in the Perkins Loan Program. 

 
For more information, contact Maureen Budetti, Maureen@naicu.edu 

 
 

Gainful Employment Rule Withstands Court Challenge 

The Education Department’s second try at writing a Gainful Employment regulation survived a legal 
challenge from the New York Association of Proprietary Colleges in a judicial decision handed down 
by the U.S. District Court in New York on May 27, 2015. 
 
District Court Judge Lewis Kaplan rejected the arguments made by the New York group that the rule 
violated the colleges’ constitutional due process rights, went beyond the Department of Education’s 
authority, and was arbitrary. Judge Kaplan rejected all three rationale.  
 
A separate case by the Association of Private Sector Colleges and Universities, a national group, has 
not yet been decided and will be considered by a district court judge in Washington, D.C. It will use 
different legal arguments. (See February 12, 2015 Washington Update).  
 
The gainful employment rules were developed to get at programs that strap students with high 
levels of debt but do not prepare them with the ability to earn adequate incomes. The rules require 
significant reporting and disclosures, and schools whose former students have high debt levels 
compared to their income can lose eligibility to participate in federal student aid programs. Although, 
the regulations affect almost all for-profit institutions, programs at nonprofit and public institutions 
that offer certificates must also comply. 
 
The gainful employment rule will take effect July 1, if not barred by judicial action. 
  

For more information, contact Maureen Budetti, Maureen@naicu.edu 
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Department of Education Issues Guidance on Ability to 
Benefit Aid Eligibility 

The Department of Education issued long-awaited guidance on changes made by the Consolidated 
and Further Continuing Appropriations Act of 2015 (Pub.L. 113-235) to Title IV eligibility for certain 
students who are not high school graduates. 
 
The bill, enacted last December, revised the restrictions on the “ability to benefit” (ATB) 
qualifications for Title IV eligibility, but only for students in career pathway programs. (Eligibility for 
ATB students had been eliminated a few years prior as a revenue-saving measure.) The guidance is 
complex, and defines how a student meets the ATB criterion. It also includes the definition of a 
career pathway program and a summary of how enrollment timing affects student aid, particularly 
Pell Grant eligibility, for these students. 

ATB Eligibility 

Under Pub. L. 113-235, students who are enrolled in an eligible career pathway program on or after 
July 1, 2014, may be eligible if they meet one of the following ATB alternatives (assuming they do 
not meet other Title IV eligibility criteria): 

1. Pass an independently administered Department of Education approved ATB test. 
2. Complete at least 6 credit hours, or 225 clock hours, applicable for a degree or certificate. 
3. Complete a state process approved by the Secretary. (None currently available.) 

A Career Pathway Program 

The statutory language for a career pathway program is outlined in the Higher Education Act, Sec. 
484(d)(2), which defines a program as being a combination of rigorous and high-quality education, 
training, and support services that prepare students to meet needs in state or regional economies. 
Any public, nonprofit, or for-profit institution may be eligible to offer a career pathway program. The 
program must meet the following criteria: 

1. Concurrently enroll students in connected adult education and eligible postsecondary 
programs. 

2. Provide students with relevant counseling and supportive services. 
3. Provide structured course sequences that advance students. 
4. Provide opportunities for students to accelerate attainment of credentials. 
5. Be organized to meet the needs of adults. 
6. Be aligned with the education and skill needs of the regional economy. 
7. Be developed and implemented with partners in business, workforce development, and 

economic development. 

In short, an eligible career pathway programs consists of an adult education component and a Title 
IV eligible postsecondary program component. The adult education component includes instruction 
below the postsecondary level, and therefore, costs for this part of the program cannot be included 
in the cost of attendance covered by Title IV funds. 

Timing 

Students who are enrolled in an eligible career pathway program as of July 1, 2014, and meet an 
ATB alternative listed above may be awarded a Pell Grant, a TEACH Grant, campus-based aid, and a 
direct loan. Students first enrolled in any Title IV eligible postsecondary program on or after July 1, 
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2015, however, are only eligible for a limited Pell Grant award based on funds from the discretionary 
appropriations for Pell Grants. 

For more information, contact Maureen Budetti, Maureen@naicu.edu 
 

 
Cash Management Regulations Proposed 

Spurred by concerns about improper arrangements between schools, banks, and third party 
servicers regarding students’ use of debit and prepaid cards, the Department of Education published 
a Notice of Proposed Rulemaking (NPRM) on May 18, 2015 (Federal Register, Vol. 80, No. 95, Part 
III, pp. 28484-28536). According to the Department, the “proposed regulations are intended to 
safeguard students from excess fees and provide students the freedom to choose how to access 
their federal student aid funds when paying for college.” 
 
According to the U.S. Government Accountability Office, 29 percent of public institutions had 
financial agreements, while less than 7 percent of nonprofit and less than 4 percent of for-profit 
colleges, respectively, had agreements with financial account providers. 
 
The NPRM proposes slightly different rules for institutional relationships with financial institutions 
and with third party servicers that handle financial aid. The proposed regulations are intended to 
insure that students have easy access to their Title IV aid, do not incur unreasonable and uncommon 
financial account fees on the aid, and are not led to believe they must open a particular financial 
account to receive the aid. 
 
In addition to the extensive cash management regulations, the May NPRM proposes rules for 
retaking courses and clock-to-credit-hour conversation. 
 
Comments are due by July 2, 2015, and can be submitted electronically via the Federal Register. 
 
The NPRM emerged from negotiated rule-making that took place in early 2014, on a set of program 
integrity issues (See March 7, 2014Washington Update). There was no consensus reached on the six 
disparate issues considered during the negotiations. As a result, the issues are being addressed 
separately. The first item addressed was the definition of adverse credit, which can preclude 
eligibility for PLUS Loans. Final rules have already been published for this issue (See October 29, 
2014 Washington Update). 
 
Two issues have not yet been addressed: requirements for distance education programs related to 
state authorization (See April 11, 2014 Washington Update), and the issue related to debit cards 
(See May 22, 2014 Washington Update). This NPRM contains the other three. 

 
For more information, contact Maureen Budetti, Maureen@naicu.edu 

 
 
Restoration of Pell Grants for Prisoners Gaining Momentum 

Initiatives to restore Pell Grant eligibility for students incarcerated in U.S. prisons are gaining 
momentum in Congress and at the Department of Education. Congress passed legislation banning 
federal student aid to incarcerated students in 1994. 
 
The renewed efforts are based on research which concluded that providing education and 
employment opportunities to prisoners deters recidivism. Supporters assert that the cost of 
providing Pell Grants to eligible prisoners is both relatively small and a good social and financial 
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investment. 
 
Rep. Donna Edwards (D-MD), supported by a small group of Democrats, introduced the Restoring 
Education and Learn (REAL) Act (H.R. 2521) on May 21, 2015. The legislation, with 17 co-sponsors, 
would reinstate Pell eligibility for most prisoners. 
 
At the same time, the Department of Education is expected to announce this summer a waiver to 
the current ban that would provide Pell Grants to eligible college students in prisons through the 
Experimental Sites Initiative, which tests the effectiveness of statutory and regulatory flexibility for 
participating institutions disbursing Title IV student aid. 
 
In addition, the Education Department issued guidance last December to clarify that individuals in 
juvenile facilities were already eligible for Pell Grants because the current ban is only on those 
incarcerated in federal or state penal institutions. At the time, the Administration estimated that 
roughly 4,000 of the 60,000 incarcerated juvenile offenders would be eligible for federal aid. It also 
estimated that it costs an average of $88,000 per year to incarcerate a juvenile offender, while the 
Pell Grant maximum award for 2015-16 is $5,775. 

 
For more information, contact Maureen Budetti, Maureen@naicu.edu  
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