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Department of Education Will Not Develop Ratings System 

The U.S. Department of Education announced June 25, 2015, that it no longer plans to develop a federal 
postsecondary institutional ratings system. Instead, the Education Department will implement a “consumer-
facing tool” designed to help students, families, and school counselors identify and select colleges. NAICU has 
been told to anticipate a “late summer” unveiling of this new tool. 
 
This is a welcomed change in direction in implementing President Obama’s 2013 call for a new system to rate 
colleges and universities. NAICU presidents were actively engaged in articulating the concerns and unintended 
consequences of such a rating system. 
 
During the dialogue on the ratings with the Education Department, NAICU members urged officials to look at 
the Association’s University and College Accountability Network (UCAN) initiative as a model and design a tool 
that meets the information needs of students and families. The total number of participating institutions, and 
the transparency of UCAN, were both important contributions  to the conversations between college presidents 
and Education Department officials. 
 
In the coming weeks, NAICU hopes to work with the Education Department as it moves forward in developing 
its new tool. We also will watch the appropriations process closely as both the House and Senate versions of the 
FY 2016 appropriations bills for Labor-Health and Human Services-Education contain provisions banning the use 
of any federal funds for the creation of a federal ratings system. 

For more information, contact Tim Powers, Tim@naicu.edu  
 
 

Senate Appropriators Cut Student Aid 

While agreeing to increase the Pell Grant maximum award to $5,915, the Senate Appropriations Committee 
proposed to cut Supplemental Educational Opportunity Grants (SEOG) by $29 million and Federal Work Study 
(FWS) by $40 million in advancing the proposed FY 2016 Labor-HHS-Education spending bill on June 25, 2015. 
 
The Senate committee took a different approach than the House Appropriations Committee, by spreading cuts 
across all programs, rather than increasing some programs and eliminating many other education programs 
Like the House bill, the Senate bill includes language blocking the implementation of the Education 
Department’s regulations on state authorization, definition of credit hour, gainful employment, teacher 
preparation, and the college ratings system, until Congress has the opportunity to reauthorize the Higher 
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Education Act. 
 
Despite the inclusion of the prohibition on regulations, NAICU and other higher education associations oppose 
the Senate bill because of the cuts to student aid. The $140 increase in the Pell Grant maximum will not make 
up for the almost 200,000 students who will lose up to $4,000 in their SEOG grant, or the roughly 68,000 
students who will lose an average of $1,673 in work contributions to pay for college. 
 
The skewed distribution of funds in the Senate bill is evident in a $2 billion increase in funding for the National 
Institutes of Health (NIH), level funding for the TRIO and GEAR UP programs, but cuts in graduate education 
(by $9 million to $20 million) and to International Education programs (by $25 million to $47 million). 
 
For additional background, the committee majority released this summary, while the committee minority 
released this summary. 

Next Steps 

The Senate has written seven of 12 appropriations bills in committee, but has not passed any on the floor. 
Democrats filibustered consideration of the Defense Appropriations bill earlier in the month, and have 
threatened to block all bills as they come to the floor because spending is too low. Thus, the education spending 
bill will most likely not see further Senate action. 
 
The House has passed six of the 12 spending bills, and written the other six. The House plans to bring all bills to 
the floor for a vote. The education spending bill is tentatively scheduled to be on the floor the week of July 20, 
and is expected to pass. 
 
With this divergent approach to the funding process, the two chambers and the two parties will need to figure 
out how to come to an agreement on FY 2016 spending by September 30, or face a government shutdown. 
 
The spending caps set in the Budget Control Act of 2011 are now forcing spending cuts deeper than 
sequestration in 2013. Republican messaging on the spending bills is focused on working within the tight 
parameters each committee was given, and they are doing the best they can. 
 
In the House, both Subcommittee Chairman Tom Cole (R-OK) and Full Committee Chairman Harold Rogers (R-
KY) said they were sympathetic to amendments to increase education programs if there was more money 
allocated later in the process. In the Senate, Subcommittee Chairman Roy Blunt (R-MO) said his bill forced 
difficult choices among important programs. Democrats in both chambers are voting against the spending bills, 
and calling for a negotiation on a budget deal to start now. 
 
If a budget deal is crafted this fall, it will most likely wrap together final appropriations, an increase in the debt 
ceiling, and a new approach to sequestration and deficit reduction. 

For more information, contact Stephanie Giesecke, Stephanie@naicu.edu  
 
 

Administration Releases Long-Awaited Proposed Rule on 
Overtime Pay 

The Department of Labor’s Wage and Hour Division (WHD)announced its proposal to amend the Fair Labor 
Standards Act (FLSA), including the regulations governing the “white collar” exemption for executive, 
administrative, and professional employees. While the proposed rule will mean higher salaries for exempt 
employees, nothing goes into effect immediately, and there will be a comment period, as well as expected legal 
challenges before anything becomes final. 
 
There is no exemption for non-profit organizations under the FLSA, or in the proposed rule. The proposed rule 
may impact non-profit organizations, including colleges and universities, showing annual unrelated business 
earnings of at least $500,000. According to the Department, in determining coverage, only activities performed 
for business purposes are considered - and not charitable, religious, educational, or similar activities of 
organizations operated on a non-profit basis where such activities are not in substantial competition with other 
businesses. Colleges and universities will want to pay special attention to this language, and the community 
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may seek clarification prior to implementation. Additional information, including FAQ’s and instructions for 
commenting can be found on the Department of Labor’s website. 
 
By way of background, the FLSA generally requires that employers pay employees overtime, based on a 
formula in excess of 40 hours per week. The FLSA exempts certain employees from the overtime pay 
requirements, most commonly those in the executive, administrative, or professional fields (white collar 
exemptions) if they earn above a certain baseline salary. The main change proposed in the new rule is an 
increase in the minimum salary that would trigger eligibility for the white collar exemption. Had there been an 
automatic inflation adjuster in previous regulations, the amount would have already been set at just under 
$48,000 per year in 2013. The Department of Labor is projecting that the 2016 level will increase to $50,440 
per year. The proposal also provides for an automatic inflation adjustment based on Bureau of Labor Statistics 
data, so future rulemaking would be unnecessary. At the other end of the spectrum, the amount of earnings 
needed to reach the qualification for highly compensated employees would be raised to $122,148 and also 
provides an automatic adjustment for inflation. 
 
President Obama has remarked that his proposal would help assure that “hard work is rewarded” and that “too 
many Americans are working long days for less pay than they deserve.” Sources indicate that the proposal will 
increase overtime pay to some five million workers that are currently excluded under the law. To be sure, the 
proposed salary level increase to $50,440 is substantial - and employers will need to consider the impact on 
their organization or institution. Employers are advised to participate in the comment period and begin longer-
term planning. 
 
Once the Notice is published in the Federal Register – which is expected shortly – there will be a 60 day public 
comment period. 

For more information, contact Karin Johns, Karin@naicu.edu  
 
 

HEA Reauthorization Timeline - Update 

Progress on the controversial rewrite of the Elementary and Secondary Education Act (ESEA) (more commonly 
referred to by its 2002 reauthorization title, No Child Left Behind) is slowing down summer work on the Higher 
Education Act (HEA) reauthorization. 
 
The Senate has created four staff working groups to discuss the major issues facing higher education, but those 
working groups have suspended their work to focus on ESEA. Senate staff expects these working groups to 
reconvene once the ESEA bill gets through the Senate floor in July. Much of the staff on the House and Senate 
education committees works on both the ESEA and HEA reauthorizations. Thus, the time they have to focus on 
drafting the HEA reauthorization is pushed back until ESEA progresses. 
 
While ESEA had to be pulled from consideration on the House floor because of conservative opposition, Health, 
Education, Labor and Pensions (HELP) Committee leaders Senators Lamar Alexander (R-TN) and Patty Murray 
(D-WA) forged a bi-partisan agreement in April, and now plan to bring the bill to the Senate floor on July 7. 
Because the bill (S. 1177) will be considered under an open amendment process, deliberation is likely to take 
several legislative days before a final vote can be called. However, Senators and staff have made it clear that 
they fully expect the Senate to clear a final ESEA bill before departing for August recess. 
 
The House pulled its ESEA bill (H.R. 5) from the floor in February due to conservative opposition, but with the 
Senate now taking action, House leadership is bringing it back to the floor for consideration starting July 8. It 
will be considered under a revised rule to include conservative amendments on private school vouchers, larger 
block grants, and other issues. Once these bills pass, the conference process is likely to take many weeks. 
 
NAICU will continue to monitor the situation and update members as Congress pivots back to HEA 
reauthorization later this month. 

For more information, contact Tim Powers, Tim@naicu.edu  
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Court Okays Gainful Employment Regulations 

Despite pending provisions in the House and Senate’s Labor, HHS, and Education appropriations bills to 
eliminate the gainful employment regulations, the regulations went into effect on July 1, 2015. The U.S. District 
Court for the District of Columbia, in a recent decision, upheld the Department of Education’s gainful 
employment rule, denying the Association of Private Sector Colleges and Universities’ (APSCU) suit. (An earlier 
decision in a New York court also upheld the Department’s regulations.) APSCU, which is appealing the ruling, 
sought to label any employment after college as gainful. 
 
The court’s decision supports the Department’s approach in assessing the meaning of gainful employment, and 
thus enables the implementation of the regulations. The case was only argued on the basis of the laws involved, 
since both sides agreed to the facts. 
 
The decision provides extensive rational for the court’s opinion citing the validity of the Department’s action 
under the Administrative Procedure Act (APA) and the court’s obligation under a legal principle called the 
Chevron deference, which requires courts to defer to interpretations of statutes made by those government 
agencies charged with enforcing them, unless such interpretations are unreasonable. 
 
The court reasoned that the Department’s use of debt-to-earnings test in the revised regulations was not 
outside the purview of the Higher Education Act (HEA), nor was it arbitrary or capricious under the APA, as 
APSCU had argued. (APSCU sued the Department over an earlier version of the gainful employment regulations 
and won.) In addition, the court explained that it must defer to the interpretation of the agency in charge of 
enforcing the statute, (i.e., the Department of Education), when the statute itself is ambiguous. 
 
All programs at for-profit schools and certificate programs at non-profit and public institutions are considered 
gainful employment programs, and are only eligible for Title IV funding if the institutions’ programs “prepare 
students for gainful employment in a recognized occupation.” At the heart of the controversy is the fact that 
Congress did not explain what it meant by “prepare,” “gainful employment,” or “recognized occupation.” 
 
The court this time determined that the Department reviewed, considered in depth, and remedied problems 
cited in its losing decision in the earlier case on gainful employment. 

For more information, contact Maureen Budetti, Maureen@naicu.edu  
 
 

Congress Eases Enforcement of 1098-T Penalties 

During the recent tumultuous debate between Congress and the White House over trade policy, an unrelated 
provision easing IRS penalties on 1098-T reporting was included in the final language. As previously reported, 
over the past two years, colleges and universities have been receiving IRS penalty notices for failing to provide 
adequate student tax identifiers like Taxpayer Identification Numbers (TINs) or Social Security Numbers 
(SSNs). The provision included in the trade bill will ease the enforcement of the penalties. 
 
NAICU worked closely with the National Association of College and University Business Officers (NACUBO) and 
others in the higher education community to provide guidance to our schools while they responded to the 
penalty notices, in addition to advocating for the elimination of the penalties. The trade bill was sent to the 
President on June 25, and the new law states that no penalty shall be imposed for failing to provide the TIN of 
an individual on a required return, if the educational institution makes a true and accurate certification that it 
has complied with standards for obtaining an individual’s TIN. In other words, if a college or university can show 
that it attempted to obtain the identifying TIN or SSN, there will be no penalty assessed on the institution. This 
is effective for statements provided after December 31, 2015. 
 
In addition to providing a safe harbor from IRS penalty notices for missing SSNs and TINs, the bill language 
also requires certain taxpayers claiming education benefits to show proof of a valid 1098-T. This requirement 
was spurred by the release of a report from the Treasury Inspector General for Tax Administration showing over 
$5 billion paid out in potentially fraudulent filings in 2012, and the news coverage that followed. 

For more information, contact Karin Johns, Karin@naicu.edu  
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Supreme Court to Hear Case on Race Use in Admissions 

The legal battle over the use of race in admissions will get another hearing in front of the U.S. Supreme Court 
most likely in the fall. 
 
The court has announced that it would again hear the Fisher v. University of Texas case. The plaintiff, Abigail 
Fisher, was not admitted to the University of Texas when she applied as an undergraduate in 2008, and she 
sued the university, charging that its admissions procedures put too much emphasis on race. The case worked 
its way through the courts and the 5th Circuit Court of Appeals ruled for the university. Fisher appealed to the 
Supreme Court which heard the case and ruled in June 2013 that the 5th Circuit “did not hold the university to 
the demanding burden of strict scrutiny articulated in Grutter and Bakke.” The case was sent back to the Fifth 
Circuit for reconsideration. 
 
After new hearings, the Fifth Circuit again found the University of Texas “race conscious” admissions process to 
be consistent with the standards of Grutter and Bakke. Fisher petitioned the Supreme Court to review the case 
for a second time, and the Court agreed on June 29 it would hear the case again. It is expected the case will be 
heard in the Fall with a decision likely announced in late Spring 2016. 
 
NAICU joined the American Council on Education (ACE) and many other higher education associations in 
an amicus brief in support of the university during the Supreme Court’s previous consideration of the case. ACE 
has already signaled that it again plans to support the University of Texas in this new hearing, and NAICU will 
very likely join a new amicus brief from the higher education community. NAICU’s Legal Services Review Panel, 
which advises the president and board about amicus briefs, will be involved in development of the specific 
arguments to be made in this new brief. 

For more information, contact Jon Fuller, Jon@naicu.edu  
 
 

IRS Announces Public Release of Electronically-Filed Form 
990 

The Internal Revenue Service (IRS) has announced plans to make electronically-filed versions of Form 990 
available to the public in a machine-readable format in early 2016. 
 
The IRS has been pursuing how best to incorporate new technology into its exempt organization return 
processing, and adhere to recent court rulings on making already publicly-available 990s easier to access. 
Previously, the IRS provided access to Form 990s in a non-searchable format for a fee. While this change will 
allow easier public access, the IRS would still take steps to ensure that sensitive or personally identifiable 
information continue to be protected from public access. 
 
The IRS announcement follows: 

IRS Works towards Making E-Filed Forms 990 Available In Machine-Readable Format 
 
The IRS has been actively considering the district court's ruling in the Public.Resource.Org case, where 
the district court ordered the IRS to produce electronic versions of the publicly available portions of nine 
exempt organization returns (Forms 990) in MEF, Metadata Exchange Format (or machine-readable 
format). Machine-readable is not a format that the IRS has historically used to make Forms 990 
available. The IRS did produce the Forms 990, but those forms were manually processed in order to 
comply with the court's ruling. 
 
The IRS has been actively considering how to incorporate new technology into its exempt organization 
return processing capabilities in order to better support the exempt organizations and those who use 
the Forms 990 data. The IRS has made substantial progress in developing a technology solution that, 
when perfected, will allow the IRS to provide electronically-filed Forms 990 in a machine-readable 
format. This solution will ensure that sensitive or personally identifiable information continues to be 
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protected from public distribution. The IRS expects that this technology solution should be in place in 
early 2016. 

Currently, when the IRS distributes Forms 990 series information under section 6104 or the FOIA, it includes all 
information and documents (other than information that must be restricted under section 6103 or is PII) 
submitted by the exempt organization. When the IRS begins to provide the e-filed Form 990 data in machine-
readable format, as described above, it will stop including extraneous information provided by exempt 
organizations when they file their Forms 990 series. Extraneous information includes information that is not 
required by the Forms 990 series and related schedules. 

For more information, contact Karin Johns, Karin@naicu.edu  
 
 

NAICU Supports Comments on Proposed Cash Management 
Regulations 

NAICU helped to develop and supported comment letters to the Education Department regarding proposed cash 
management rules from both the American Council on Education (ACE) and the National Association of College 
and University Business Officers(NACUBO). 
 
The cash management NPRM was published May 18, 2015 with comments due on July 2. Throughout the 
proposed regulations, the Education Department has sought to protect aid recipients from unacceptable charges 
on financial transactions involving Title IV funds. The Department has been concerned that third party servicers 
have been marketing services to colleges that are not in the best interest of students. 
 
In the proposed rules, the Department has proposed a variety of guidelines on the handling of student financial 
accounts, as well as restrictions on the relationships between institutions and third party servicers. The 
regulations propose differential treatment of the institutional arrangements with third party servicers that 
provide student aid processing and financial services and those that just provide financial services. Institutions 
seem to find distinguishing the two challenging. The NPRM also provides rules for the treatment of credit 
balances, largely an issue for low-tuition institutions, and place significant limitations on fees when students 
access their funds. 
 
NAICU supports protecting students from unfair financial charges, but also wants to be sure that colleges and 
students are not unduly restricted, burdened, or even confused by overly detailed regulations. 
 
This rulemaking process started in the Winter 2014 when the Education Department held four negotiated-rule-
making sessions on a half-dozen issues, including cash management. The negotiating team did not reach 
consensus on this issue so the Education Department was able to publish a Notice of Proposed Rule-
Making (NPRM) that was not bound by the negotiations. 

For more information, contact Maureen Budetti, Maureen@naicu.edu  
 
 

Senator Renews Effort to Protect Veterans 

Sen. Thomas Carper (D-DE) has introduced a bill to count payments from military and veteran education 
programs toward the limit on Federal revenues that for-profit higher education institutions are allowed to 
receive under the 90/10 rule. 
 
Introduced on June 24, 2015, bill S.1664 remedies a loophole in current law that restricts to 90 percent of total 
revenues a for-profit institution’s revenue from the Education Department’s federal student aid programs. The 
bill would also count student aid funding from the Veterans’ Affairs and Defense Departments under the 90 
percent cap of total revenue. 
 
Veterans and service persons have been targeted by some unscrupulous for-profit schools because of the 
generous education benefits that have become available to these students in recent years. Sen. Carper’s efforts 
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were strongly supported by Senators Dick Durbin (D-IL) and Richard Blumenthal (D-CT) at a news conference 
on June 24. The bill has 25 co-sponsors. 

For more information, contact Maureen Budetti, Maureen@naicu.edu  
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