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Obama Outlines Higher Education Priorities 

In his final State of the Union address, President Obama highlighted three priorities in higher education that his 
administration will continue to focus on in his last year in office: making community college free for responsible 
students; making student loans more affordable; and simplifying the financial aid process to improve college 
choice. While none of these are new efforts, together they round out this administration’s access and 
affordability approach to higher education policy, and the achievements made in increasing the Pell Grant 
maximum and making the American Opportunity Tax Credit permanent. 
 
In his address, Obama said one way to “cut the cost of college” is to make the first two years free at community 
college. The community college proposal was first announced in January 2015, and would bring together 
federal, state, and community college funds to provide free tuition to students who maintain a 2.5 GPA and are 
on track to complete academic credits transferable to the state four-year institution; or job training in programs 
with high graduation and job placement rates. Since last year, many states have adopted these or similar types 
of programs for their community college students. Additionally, Democratic presidential candidates have picked 
up and expanded on the notion of federal funding for state colleges. Federal funding has not been provided for 
this or other proposals, but the administration is likely to request funds for the community college program in 
the FY 2017 budget, expected on February 9. 
 
Efforts to make student loans more affordable, and to simplify the financial aid process have been ongoing 
through legislative and regulatory initiatives. Those will continue as the administration works with Congress on 
the reauthorization of the Higher Education Act in 2016. 

For more information, contact Stephanie Giesecke, Stephanie@naicu.edu  
 
 

Regulatory Efforts Underway to Expand Coverage for 
Borrower Defenses 

The Department of Education recently held the first of three sessions of negotiated rule-making (January 12 
through 14, 2016) focusing on the borrower defense to repayment (DTR) of student loans. 
 
The issue has arisen as a result of the closing or selling of for-profit Corinthian Colleges Inc.’s various campuses 
which left many students with accumulating debt, but often without an ability to repay the loan or an 
appropriate way to complete their education. Although some cases have been settled, the Department wants to 
establish a process for dealing with future cases. 
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Background on Borrower Defense 

Because some of the Corinthian campuses were sold, not closed, many borrowers may not use the more 
straight-forward closed school defense to loan repayment and must depend on the fact that they were misled 
by Corinthian as their defense. So far, about 7,000 borrowers have applied for forgiveness under the defense 
that they have been defrauded. Based on its own investigation, readily available information, and a review of 
1,670 cases, the Department has agreed to forgive the debt of 1,312 former Corinthian students at Heald 
College campuses in California to the tune of $27.8 million. (The IRS has agreed that these students will not 
need to include the discharged amounts in their taxable income.) 
 
As of November 2015, under the more straight-forward closed school defense, the Department agreed to 
discharge about 6000 additional borrowers who attended campuses that had closed, providing $75.5 million in 
relief. The cost to settle the new cases, currently being adjudicated by a “Special Master,” and the significant 
number of potential cases from any new regulations, is projected to be very costly. (Corinthian enrolled more 
than 100,000 students.) 
 
A group of Democratic members of the Senate has also raised concern about this issue and were instrumental 
in obtaining the tax waiver. 

First Round of Negotiations 

There have only been a handful of DTR cases since the defense was established in law in 1994. Given the 
Department’s lack of experience with this issue, and anticipating additional cases, it is in the process of 
considering whether to “establish a new standard for the purpose of determining whether a borrower can 
establish a defense to repayment … based on an act or omission of a school.” Such a change would require 
developing a comprehensive system for doing so which raises questions about the appropriate legal authority 
for consumer resolution (federal/state), borrower eligibility, timing of claims, and the processes involved in such 
a regulation. 
 
Of particular concern to the Department and the negotiators are the issues of the role of state law, currently the 
standard by which a borrower’s “cause of action” can be taken against a school. Because different states have 
different standards, borrowers who were victimized could be treated differently when seeking relief. The 
negotiations are also exploring if the potential risk of DTR cases should be incorporated into the assessment of 
a school’s financial responsibility. 
 
The consumer advocates on the panel, particularly the attorneys general representatives, have strongly 
advocated that there should be some federal floor to provide equity to borrowers filing defense claims in 
different states. However, they also argue that the various state standards should remain to provide additional 
protection to borrowers in states with higher standards. The panel also proposed that the Department should 
give judgments by state attorneys general “heightened deference.” 
 
In addition, the members of the panel suggested the risk of additional financial suits by borrowers should be 
taken into account in determining an institution’s financial responsibility status and that perhaps the institution 
be required to buy a letter of credit to cover such related costs. 
 
According to the consumer advocates, the list of institutions required to purchase letters of credit also should be 
disclosed to the public. They went on to ask the Department for a list of all schools that currently have had to 
purchase letters of credit. The negotiator representing private, nonprofit colleges raised concern about the 
Department’s current accounting shortcomings in the calculation of financial responsibility composite scores, 
and questioned how new financial risks would be included. 
 
The first neg-reg session reviewed and brain-stormed the set of issues presented by the Department. Language 
developed from these discussions will be provided at the next neg-reg session, February 17-19. (The 
negotiations will also include a set of technical amendments to existing regulations.) Issue papers are not yet 
available at the neg-reg website, although background and schedule information are available. The Department 
has also issued a fact sheet about the issue. 
 
The Special Master, Joseph A. Smith, Jr., has issued his first and second reports explaining in detail the history 
of borrower defenses and what actions have been taken so far regarding the current situation. 
 

http://www.warren.senate.gov/files/documents/2015-11-9_letter_to_ed_corinthian_debt_relief.pdf
http://www.mass.gov/ago/docs/press/2015/multi-state-letter-to-sec-duncan.pdf
http://www2.ed.gov/policy/highered/reg/hearulemaking/2016/index.html
http://www.ed.gov/news/press-releases/fact-sheet-protecting-students-abusive-career-colleges
https://www2.ed.gov/documents/press-releases/report-special-master-borrower-defense-1.pdf
http://www2.ed.gov/documents/press-releases/report-special-master-borrower-defense-2.pdf


NAICU / Washington Update / January 29, 2016 / 3 of 5 

A brief overview of the current status is also available. 

For more information, contact Maureen Budetti, Maureen@naicu.edu   
 
 

IRS Withdraws Unpopular Donation Substantiation Proposal 

On January 7, the Internal Revenue Service announced that it withdrew its much-maligned proposal for an 
alternative way of substantiating charitable donations. Last September, the IRS proposed allowing organizations 
to collect donors’ Social Security numbers and report the contributions directly to the agency on a new form. 
 
As previously reported, the September proposal would permit, but not require, nonprofits to collect taxpayer 
identification information – including Social Security numbers – from donors making gifts that exceed $250 
annually. 
 
NAICU joined many other higher education associations and nonprofits in signing comments drafted by the 
National Council of Nonprofits stating our concern with this proposal. NAICU members agreed that the gift 
substantiation proposal is inappropriate, could impose costs and administrative burdens on nonprofits, and 
confuse and concern current and future donors. The current reporting system works effectively, and a new 
reporting system could open the door to potential fraud and abuse, creating a disincentive for donors. 
 
The withdrawal was published in the Federal Register today.  

For more information, contact Karin Johns, Karin@naicu.edu  
 
 

Change in Form 1098-T Reporting in New Omnibus Law 

There is a provision in the tax portion of the Omnibus law that has a potentially problematic change for 1098-T 
reporting for colleges and universities.  Beginning with the 2016 tax year, institutions will be required to report 
payments for qualified tuition and related expenses in Box 1 of IRS Form 1098-T.  There will no longer be an 
option to report amounts billed for qualified expenses in Box 2. 
 
Unfortunately, a college’s calculation of payments for qualified tuition and related expenses on Form 1098-T 
might not be the same as amounts taxpayers claim on their tax returns.  This discrepancy may be the result of 
several factors, including the timing of payments and application of funds. 
  
NAICU will be working with the higher education community in both the regulatory and legislative process to try 
to address this new change. 

For more information, contact Karin Johns, Karin@naicu.edu  
 
 

CHEA and National Accreditors File Motion in CFPB Case 

This case is ongoing and NAICU will continue to monitor it closely. On January 14, 2016 the Council for Higher 
Education Accreditation (CHEA) and a group of national accreditors filed a legal brief seeking to submit an 
amicus brief supporting the Accrediting Council for Independent Colleges and Schools (ACICS) in its impending 
case against the Consumer Financial Protection Bureau (CFPB). ACICS has argued that the CFPB’s dalliance into 
accreditation affairs represents significant federal overreach. Standards governing institutional quality and 
integrity lie solely with the Department of Education. Such an effort on the part of the CFPB is a departure from 
the consumer agency’s historical agenda and outside the agency’s jurisdiction. 
 
This is the latest development in a story that has been unfolding over several months: 

http://www.ed.gov/news/press-releases/special-master-joe-smith-delivers-progress-report-borrower-defense-process
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https://www.councilofnonprofits.org/sites/default/files/documents/National-Council-of-Nonprofits-Comments-in%20Opposition-to-the-Proposed-Gift%20Substantiation-Regulation.pdf
mailto:Karin@naicu.edu
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https://www.documentcloud.org/documents/2692236-Accreditors-Motion-for-Leave-to-File-Amicus-Brief.html
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• In August 2015, the CFPB issued a civil investigative demand to ACICS seeking information from the 
accreditor in order to “determine whether any entity or person has engaged or is engaging in unlawful 
acts and practices in connection with accrediting for-profit colleges.” ACICS, the accreditor responsible 
for the accreditation of nearly 1,000 proprietary colleges has recently come under fire on Capitol Hill for 
allowing several financially imperiled institutions, such as Corinthian Colleges and ITT Tech, to remain 
accredited. ACICS has defended its actions to continue the accreditation of these institutions by citing 
the agency’s quality assurance role, rather than the financial compliance role played by the Department 
of Education. 
   

• ACICS filed a request with the CFPB in September 2015, seeking to have the civil investigative demand 
order dropped. The CFPB denied that request. 
   

• In October 2015, the CFPB filed a formal petition in District Court asking the court to compel ACICS to 
turn over the information requested by the CFPB in its original civil investigative demand. In December 
2015, ACICS responded to the CFPB’s petition by rejecting the CFPB’s claims and requesting an oral 
hearing before the court. 

In filing its request to submit an amicus brief, CHEA and the group of national accreditors claims that the CFPB’s 
actions against ACICS will “interfere with the long-standing and already heavily-regulated accreditation system” 
and “threatens the viability of the long-standing peer review process.” 

For more information, contact Tim Powers, Tim@naicu.edu  
 
 

NLRB Decides on Unionization Case at Carroll College 

A decision by a regional office of the National Labor Relations Board concerning a faculty unionization effort at 
Carroll College in Montana provides the first example of application of the new standards set out by the Board in 
its 2014 Pacific Lutheran decision. 
 
The full time tenure and tenure track faculty at Carroll sought recognition for a union affiliated with the National 
Education Association and the American Federation of Teachers. The college opposed recognition of the union 
on two grounds—the religious nature of the college, and the managerial status of the faculty under the Yeshiva 
standard. 
 
Applying the Board’s Pacific Lutheran ruling, the regional director found first that the college was exempt from 
the Board’s jurisdiction because of its religious character, based on the college’s policy provision for termination 
of a faculty member for “continued serious disrespect or disregard for the Catholic character or mission” of the 
college. It was further ruled that, even if the college had not met the religious character test, the college had 
demonstrated that the Carroll faculty do “exercise managerial authority with regard to academic programs, 
academic policy, and personnel policy and decisions,” and were therefore not eligible for unionization. 

For more information, contact Jon Fuller, Jon@naicu.edu  
 
 

Department of Education Seeks Faculty with Foreign 
Language Experience 

The U.S. Department of Education’s Office of Postsecondary Education (OPE) announced its upcoming 2016 
grant competitions, and also put out a call for peer reviewers to read and evaluate its entries. The notices 
inviting applications will be posted on the program webpages as soon as applications become available. 
 
The following International and Foreign Language (IFLE) programs were listed by the Department, along with 
projected months as “estimated time-frames to help with planning:” 

OPE’s Office of International and Foreign Language Education (IFLE) 

https://www.insidehighered.com/news/2015/10/15/federal-watchdog-seeks-information-national-accreditor-about-profit-colleges
https://www.insidehighered.com/sites/default/server_files/files/CID%20petition.pdf
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IFLE facilitates grant programs that help broaden global competencies that can help drive the economic success 
and competitiveness of our Nation. 

• Fulbright-Hays Group Programs Abroad – Short Term/Long Term (est. in Jan)  
   

• Fulbright-Hays ---Doctoral Dissertation Research Abroad (est. in Jan)  
   

• Undergraduate International Studies and Foreign Language (est. in April)  
   

• American Overseas Research Centers (est. in May)  

Peer Reviewers 

Looking for professional development experience in 2016 or interested in learning more about the Department 
of Education’s OPE and its programs? OPE seeks to create a pool of specialists to serve as “peer reviewers” to 
read and evaluate its grant competitions. Participation requires up to two weeks with modest compensation. To 
learn more and/or apply please visit Peer Reviewers Information page on OPE’s website. 

 
For more information, contact Maureen Budetti, Maureen@naicu.edu  

 
 

Service Year Alliance Announces New Challenge 

The Service Year Alliance recently announced their second Service Year + Higher Ed Innovation Challenge. The 
challenge is to innovate and create new opportunities for students to have a “service year,” akin to Peace Corps or 
AmeriCorps, connected to academic credit. 
 
All higher education institutions may apply by March 11th for $100,000 in prizes. The top 3 finalists will also receive a 
stipend to visit the Aspen Institute in Washington, DC on April 12, 2016 to present their ideas. 
 
For more information, including how to apply, visit sychallenge.org. Three Q&A conference calls will also be held on 
January 28th, February 16th and March 1st. To participate, register here. 
 
 
NAICU Washington Update (formerly Week in Review) is published by the National Association of Independent 
Colleges and Universities.  
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