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Negotiated Rule-making Panel Continues Its Review of 
Borrower Defense Claims: NAICU Seeks Comments 

The second of three negotiated rule-making sessions, established to consider regulations for borrower defenses 
to loan repayment, was held February 17-19, 2016. Originally conceived in the wake of the collapse of 
Corinthian College, the panel was convened to consider new standards by which a borrower can have a federal 
loan forgiven due to institutional actions or omissions. While the first session, held in January, discussed 
concepts related to borrower defenses, the second session reviewed possible regulatory language provided by 
the Department of Education. 
 
The proposed regulations provide an eligibility blueprint for using the borrower defense repayment (BDR) 
defense, the application processes, and consequences for schools that are found at fault. During the panel, 
consumer advocate groups pushed to make the borrower defense process open and easy for harmed borrowers. 
Simultaneously, college and university representatives stressed the need to assure safeguards and due process 
remain in place for institutions. In addition, the Department has also expressed its need to protect the federal 
fiscal interest, as well as assure fair treatment of both borrowers and schools, while proposing language that 
expands the potential for suits and increases penalties for institutions. It will not be easy to develop consensus 
on the various and complex issues, and achieve acceptable balance among these goals. 
 
Below are several unresolved issues related to borrower defenses and financial responsibility: 

• Misrepresentation: The regulatory proposal presented by the Department would add the phrase “any 
statement by an institution that omits facts in such a way as to make the statement false, erroneous, or 
misleading.” to the current definition of misrepresentation. A borrower defense from repayment case 
can only be made on the basis of substantial misrepresentation (i.e., a misrepresentation on which the 
borrower relied in making the decision to attend the school). 
   

• Borrower Defenses: The regulations propose that the current regulatory processes for BDR cases 
would be used by Direct Loan borrowers suing in regard to loans issued prior to July 1, 2017. Borrowers 
applying for relief after that date would use the new processes developed. An effort by some 
negotiators to extend eligibility for the borrower defense to repayment to FFELP borrowers isn’t settled. 
However, there is a proposed 2-year statute of limitations on BDR cases involving Direct Loans. 
   

• Grounds for BDR: The Department has proposed three grounds for BDR: 1) a court judgment against 
the school: 2) a breach of contract by the school; and 3) substantial misrepresentation by the school. A 
2-year statute of limitations has been proposed for the last two grounds. There is opposition to both the 
time-limit and limiting the legal processes strictly to judgments. 
   

• Loan Discharge Application: An individual Direct Loan borrower (including a PLUS borrower), or a 
representative of a group of such borrowers, may seek loan discharge under BDR. Depending on the 
situation, the Secretary may also discharge a class of loans. Borrowers must submit a discharge 
application, provide relevant material, and indicate whether other compensation was received. Some 
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negotiators expressed concern over the need for borrowers to complete an application form and/or 
provide information. 
   

• Discharge Process: In the case of a closed school, the existing process calls for the Secretary to 
review the situation and make a final decision. It is proposed that when a school is still open, however, 
a more complex process, including a hearing, would now be used to process borrower defense claims. 
Some negotiators are concerned that the process for resolving cases involving open schools could 
become an adversarial process favoring better-resourced institutions. The Department has yet to define 
the due process that will be afforded institutions. 
  

• Limits to Relief: Because the relief provided a borrower is based on the amount of the loan, the relief 
is limited to the cost of attendance. Personal economic loss, such as inconvenience or emotional 
distress, is not included. Some at the negotiation table want to include such losses, as is done in state 
consumer cases. The Department asserts it does not have authority to do this. 
   

• Recovery from the School: In the case of successful BDR cases, the Department may seek recovery 
from the institution involved, on the grounds of misrepresentation, closed school discharge, false 
certification, unpaid refunds, aid to an ineligible student, or violation of Federal statute or regulation. 
The Department proposes using existing procedures for recovery, but will propose additional procedures 
at the final negotiated rule-making session. (The Department is also considering updating the definition 
of false certification, which currently states that a borrower could have a loan forgiven if an institution 
falsely certifies a borrower’s eligibility, or in cases of identity theft.) 
   

• Financial Responsibility: The general financial responsibility standards would be broadened to include 
actions and events that signal that a school is likely to have to pay BRD claims, and its ability to pay 
claims or continue participation in Title IV programs is “compromised.” NAICU is very concerned about 
the proposed changes to the financial responsibility standards given that existing concerns about the 
system have not been addressed. 
   

• New Reliance on Letters of Credit: The proposed regulations also would change some existing 
financial responsibility requirements into automatic triggers for letters of credit (LOCs). These include a 
violation of any existing loan agreement, failure to pay existing debt within 120 days and at least one 
creditor has filed suit to recover funds, and not making required repayments under Title IV. It also 
makes certain actions by an accrediting agency, such as a show cause order, become triggers. Cohort 
Default Rates could also become triggers for LOCs. 
 
There are number of additional mandatory triggers, including some that apply to all institutions (such as 
poor performance at schools with high percentages of gainful employment students), and others that 
apply only to for-profit institutions (violations of the 90/10 rule, for example). For each violation, the 
institution would have to purchase a LOC. The amount of the LOC would depend on the trigger and 
could be based on the amount of BRD claims over 3 years or 10% of Title IV received the prior year. 
 
In addition to the mandatory triggers, there are also new discretionary triggers available to the 
Secretary including: outstanding or pending borrower defense claims, significant fluctuation in Direct 
Loans or Pell Grant volumes, financial aid problems reported by state licensing or authorizing agencies, 
or high annual drop-out rates. The Secretary could require a LOC of at least 10% of the institution’s 
Title IV funds, for each of these or other factors likely to have an adverse financial effect. 
 
An institution may contest the amount of the LOC if the conditions requiring the LOC no longer exist or 
are resolved so as to eliminate the financial risk, or the institutions offers alternative financial 
protection. 
   

• New Disclosure Requirements: An institution also must disclose to enrolled and prospective students 
if its federal loan repayment rate (5 years out) is too low, or if it has been required to purchase a LOC. 
This must be done within 30 days of the Secretary notifying the institution of either. The disclosure 
information may be hand-delivered or sent by email. If sent by email, the institution must receive 
acknowledgement that the student has received the notice. If it doesn’t it must try other methods and 
keep records of its efforts. 

The proposed language, as well as background information, and statements submitted by negotiators, can be 
found on the Department’s Negotiated Rule-making 2016 website. In addition to borrower defenses to 
repayment, a number of noncontroversial/technical issues are also under consideration and are described on 
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the website. 
 
Comments 
 
NAICU would very much appreciate comments on the overall regulatory proposal or specific aspects of it before 
the final negotiated rule-making session on March 16-18. To comment on the proposed regulation, please email 
Maureen Budetti atMaureen@naicu.edu by March 11, 2016. 

For more information, contact Maureen Budetti, Maureen@naicu.edu  
 
 

Acting Secretary of Education Testifies in House and Senate 

Acting Secretary of Education John King testified before congressional education committees in both the U.S. 
Senate and House of Representatives the week of February 22. Prior to being named Acting Secretary, King 
served at the Department as Principal Senior Advisor. In that role, he carried out the duties of the Deputy 
Secretary, overseeing all preschool-through-12th-grade education policies, programs and strategic initiatives, 
as well as the operations of the Department. 

U.S. Senate 

On February 25, King testified before the Senate Health, Education, Labor and Pensions (HELP) Committee as a 
formal step in the process of his nomination to the permanent role of Secretary of Education. Senator Lamar 
Alexander (R-TN) chaired the hearing, with most of the committee members participating. It is evident that 
many senators on the HELP Committee will support King’s nomination when it is brought before the committee 
in March. As a result, the senators used the hearing as an opportunity to highlight their individual policy 
interests, rather than subjecting King to a more in-depth examination of the administration’s work. 
 
In his opening and closing statements, Chairman Alexander emphasized his desire to work with King over the 
next year on college affordability, financial aid simplification, and eliminating regulatory red tape in higher 
education; but was more emphatic about King following the prohibitions in ESSA to the letter of the law. Other 
higher education topics covered during the hearing included student loan borrower defenses, Title IX 
enforcement, cybersecurity, data and student privacy, student debt and fraud in the for-profit sector, and 
regulatory compliance. 
 
The committee plans to vote on the nomination March 9, with the full Senate vote expected the following week. 

U.S. House of Representatives 

In contrast to the light touch taken in the Senate, the hearing before the House Education and Workforce 
Committee the day before was a lively discussion of the Obama Administration’s FY2017 budget request. The 
hearing covered a number of issues related to higher education, including deregulation, year-round Pell, dual 
enrollment programs, the College Scorecard, the proposed overtime rules, student loan interest rates, and 
other hot topics. 
 
Higher Education and Workforce Training Subcommittee Chairwoman Virginia Foxx (R-NC) centered on the role 
of sub-regulatory guidance in helping to define administration policy, particularly within the Office of Civil 
Rights. Congresswoman Foxx noted that the Department of Education has increasingly relied on guidance as a 
means to accomplish policy goals that are best negotiated through the comment and review process. In 
response, King acknowledged that guidance is not binding, but is instead used to clarify departmental 
interpretation of statute. The Department is working to provide further clarification on the interpretation of 
guidance at the institutional level. 
 
Congressman Phil Roe (R-TN) focused on the need to reduce the regulatory burden that is placed on colleges 
and universities. Frequently citing the ACE Task Force on Federal Regulation of Higher Education report, and a 
recent study conducted by Vanderbilt University, Roe stressed the financial burden that overregulation has 
caused at American colleges. King noted that the Department plans to implement some of the suggestions from 
the task force, as well as work with Congress to identify further ways to reduce the burden in order to best 
serve students. 
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Rep. Mike Bishop (R-MI) delved into the overtime rule that is currently being negotiated within the Department 
of Labor. Bishop described many of the concerns facing colleges and universities around the country, should the 
overtime rule go into effect. Rep. Bishop challenged King to keep these issues in mind and to engage with Labor 
Secretary Thomas Perez to ensure that these concerns are addressed as the process moves forward. 
 
Rep. Tim Walberg (R-MI) devoted his line of questioning to the College Scorecard. Rep. Walberg is concerned 
with the top-down approach of the Scorecard, including his opinion that the Scorecard will act as a de facto 
ratings system based on the published information. Walberg also noted that some of the information on the 
Scorecard could be unintentionally misleading to students, particularly concerning salary data. He pushed King 
to ensure that the information appearing on the Scorecard is as accurate and up-to-date as possible. 
 
Several members discussed their support for moving to year-round Pell, including Representatives Katherine 
Clark (D-MA), Jared Polis (D-CO), and Elise Stefanik (R-NY). Similar overtures were made concerning dual 
enrollment programs as a means to increase completion rates at a lower cost to students. Other members 
discussed an interest to move to lower federal student loan interest rates, as well as a desire to bring graduate 
student loan interest rates in line with undergraduate rates. 
 
Overall, the House hearing was one of the most policy focused and productive exchanges in recent memory.  

For more information, contact Tim Powers, Tim@naicu.edu  
 
 

Subcommittee Addresses Political Activity on College 
Campuses 

The House Ways and Means Oversight Subcommittee held a hearing, to examine if tax-exempt colleges and 
universities are suppressing the free exchange of ideas on campus. In his opening statement, Subcommittee 
Chairman Peter Roskam (R-IL) said, “Every single year, American taxpayers give colleges and universities 
billions of dollars’ worth of tax breaks. As a nation, we believe education is an extremely valuable public good. 
But is this bargain truly benefiting the American taxpayers—or the students—when colleges suppress speech on 
campus?” 
 
The hearing, “Protecting the Free Exchange of Ideas on College Campuses,” held March 2, was wide-ranging 
and varied between topics, including: students’ rights to demonstrate or support political candidates; the role of 
faculty in political activism; whether the tax-exempt status of the institution has any bearing on students’ free 
speech; and whether current laws governing colleges apply to faculty and students. 
 
The Oversight Subcommittee Ranking Minority Member, Rep. John Lewis (D-GA), stated his concern that the 
subject of the hearing was outside of the jurisdiction of the Subcommittee, and would be better handled by 
either the Education and Workforce Committee or the Judiciary Committee. In addition, Rep. Lewis reminded 
committee members that any legislation proposing to change tax law governing 501(c)3 organizations was also 
not the jurisdiction of the Subcommittee, but would need to be addressed by the Full Ways and Means 
Committee. 
 
At its core, the hearing appeared to represent the continuing interest of the Subcommittee in examining 
whether non-profit colleges and universities are misusing their tax-exempt status, and whether these 
institutions are properly serving students – be it by providing enough tuition assistance from large endowments, 
or allowing the free exchange of ideas on campuses. 
 
This is the same Subcommittee that organized the recent private college endowment inquiry that went out to 
56 private non-profit institutions with endowments over $1 billion. In its latest examination of colleges, 
Subcommittee Members were alarmed over a recent incident at Georgetown University Law School where a 
student who did not followed institutional procedures was denied the opportunity to campaign for a presidential 
candidate. (Georgetown has addressed this issue, and informed the Subcommittee Members of their 
subsequent actions.) Additional incidents of faculty being fired for sharing religious or political viewpoints were 
offered by Members and witnesses, which included the student from Georgetown Law School, an attorney with 
a free speech advocacy group, and campus faculty and organizers.  

For more information, contact Karin Johns, Karin@naicu.edu  
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Congress Launches Endowment Inquiry 

The House Ways and Means Oversight Subcommittee, chaired by Rep. Peter Roskam (R-IL), is taking the lead 
on an endowment inquiry sent to 56 private colleges and universities with endowments over $1 billion. 
 
The letter of inquiry has roughly 13 questions on endowment spending, restrictions, and investments. Some 
questions have multiple parts. The committees request that completed responses be returned by April 1, 2016. 
Committee Members and staff are hoping to learn how private, nonprofit colleges and universities are using 
their endowments to fulfill their charitable and educational purposes. 
 
Ways and Means Full Committee Chairman, Kevin Brady, (R-TX), and Senate Finance Committee Chairman, 
Orrin Hatch (R-UT), also signed the letters of inquiry. 
 
This effort resembles the endowment survey from January 2008 that was initiated by then-Senate Finance 
Ranking Minority Member Charles Grassley (R-IA) and Chairman Max Baucus (D-MT). The 2008 survey went out 
to 136 public and private institutions with endowments over $1 billion. This most recent survey, however, was 
sent to private colleges only. 
  

For more information, contact Karin Johns, Karin@naicu.edu  
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