
NAICU / Washington Update / March 24, 2016 / 1 of 4 

 Washington Update 
The National Association of 
Independent Colleges and Universities 

News from the Nation’s Capital 
March 24, 2016 

 
 In this issue 
 

• Final Overtime Rule Sent to OMB 
• Senate Confirms King as Secretary of Education 
• Borrower Defense Negotiated Rule-making Panel Fails to Reach Consensus 
• Political Activity on Campus 
• Proposals Sought for Research Grants on Small, Private Colleges 

 
 

Final Overtime Rule Sent to OMB 

Last week, the U.S. Department of Labor (DOL) sent its final rule on overtime pay to the White House Office of 
Management and Budget (OMB) for review and approval. There is currently no information on the content of the 
final rule, or when it will go into effect. 
 
The DOL’s original proposed overtime rule, published in the Federal Register last July, would raise the salary 
threshold under which workers are guaranteed overtime pay to $50,440, more than double the current 
threshold of $23,660. 
 
This is happening much faster than was previously announced or expected. Prior to last week, a final rule from 
the Department was not expected until July, at the earliest. OMB typically takes one to two months to review 
executive branch proposals. Last week’s action by DOL means a final rule could be published as early as April or 
May. Between now and then, NAICU will be filing additional comments and seeking to meet with OMB officials. 
Once the final rule is issued, there will still be an undetermined period of time prior to the actual 
implementation date. 
 
Two factors likely influenced the rush to push the new rule through. First, the House and Senate 
introduced companion bills last week that would table the proposed rules until an economic impact study is 
conducted to determine how the rule would affect small businesses and nonprofits – including colleges and 
universities. Second, the short election year legislative calendar limits the time period in which President Obama 
can act, if he wants to veto a Congressional Resolution of Disapproval prior to the next president taking office. 
  

For more information, contact Karin Johns, Karin@naicu.edu  
 
 

Senate Confirms King as Secretary of Education 

After a whirlwind of hearings before the education authorizing and appropriations committees, the U. S. Senate 
voted 49-40 to confirm John King as the next Secretary of Education on March 15. He is the 10th Secretary 
since the agency was created in 1979, and will serve the remaining nine months of the Obama Administration. 
 
In the most recent hearing, before the Senate Labor-HHS-Education Appropriations Subcommittee on March 10, 
then Acting Secretary King presented the Department of Education Budget Request for FY 2017. While there 
was plenty of discussion about proposed funding levels and the administration’s priorities for higher education, 
the discussion focused more on issues emerging as a result of the ongoing reauthorization of the Higher 
Education Act. 
 
While the legislative and political calendars make a full reauthorization of the Higher Education Act unlikely this 
year, it is clear from the hearings that senators have begun to hone in on regulatory burden, campus sexual 
assault, and simplifying student aid as key issues. A smaller bill on these topics could still be possible. 
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http://www.naicu.edu/news_room/detail/higher-education-community-comments-on-proposed-new-rules-on-overtime-pay
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Republicans 
 
Republican members were particularly interested in voicing their concerns about college ratings based on 
earnings, the regulatory burden on colleges, and the interpretation of Title IX guidance. 

• Sen. Roy Blunt (R-MO), chair of the Subcommittee on the Departments of Labor, Health and Human 
Services, Education, and Related Agencies, and former president of Southwest Baptist College, said 
“there is too much focus on earnings and gainful employment . . . nonprofit colleges would not be able 
to meet these standards, and there’s nothing wrong with Art History majors.” 
   

• Sen. Lamar Alexander (R-TN), chairman of the Committee on Health, Education, Labor and Pensions, 
who also sits on the appropriations subcommittee, asked King to commit to addressing the regulatory 
burden related to Return of Title IV, Financial Responsibility Standards, and duplication of Department 
of Education survey information requested from institutions (IPEDS issue). King agreed to see what 
could be done administratively on the regulatory issues Alexander itemized. 
   

• Sen. James Lankford (R-OK), chairman of the Homeland Security Subcommittee on Regulatory Affairs, 
voiced concern about the approach being taken by the Office of Civil Rights (OCR) in issuing 
Dear Colleague Letters that are being enforced as if they were regulations, rather than 
guidance. Lankford and OCR have exchanged letters trying to clarify the intent of OCR, and he and King 
agreed to continue the discussion. 

Democrats 
 
Democrats on the subcommittee highlighted college affordability, Pell Grant funding, student loan debt, and 
campus sexual assault. 

• Sen. Jack Reed (D-RI) commented to King that he has introduced “skin in the game” legislation to 
incentivize institutions to make student loans more manageable, but asked “what can you do 
administratively? This situation is starting to look too much like the mortgage crisis.” 
   

• Sen. Patty Murray (D-MA), ranking member of the Committee on Health, Education, Labor & Pensions 
(HELP) covered many of these issues in her opening statements, then targeted campus sexual assault 
as a concern of crisis proportions, asking King to talk about the need for increased OCR funding to 
enforce Title IX compliance and resolve Title IX cases.  

For more information, contact Stephanie Giesecke, Stephanie@naicu.edu  
 
 

Borrower Defense Negotiated Rule-making Panel Fails to 
Reach Consensus 

The negotiators on borrower defenses failed to reach consensus on proposed regulations despite appearances 
by, and statements from, Sen. Elizabeth Warren (D-MA) and Rep. Maxine Waters (D-CA), multiple statements 
of harmed borrowers from Corinthian Colleges, reams of position papers, protracted discussions, and last 
minute revisions. The last of three negotiated rule-making sessions went down to the final minutes of the last 
day. However, since there was no agreement, the Department of Education is now free to write a Notice of 
Proposed Rule-Making (NPRM) as it sees fit. 
 
The proposed regulations would have clarified and expedited processes by which borrowers who were defrauded 
by their school could have their remaining loan balances discharged, and perhaps recoup repayments made on 
the loan. 
 
There were many areas of agreement between negotiators and the Department on a number of issues, which 
were mainly technical. Those technical areas of agreement included electronic submission of death certificates 
and allowing faculty nursing loans to be consolidated. There was also agreement on some sections of the 
borrower defenses to loan repayment, and proposed financial responsibility language. 

https://www.hsgac.senate.gov/subcommittees/rafm/media/senator-lankford-continues-regulatory-oversight-of-department-of-education
mailto:Stephanie@naicu.edu
http://www.naicu.edu/news_room/detail/borrower-defense-negotiated-rule-making-panel-fails-to-reach-consensus
http://www.naicu.edu/news_room/detail/borrower-defense-negotiated-rule-making-panel-fails-to-reach-consensus
http://www2.ed.gov/policy/highered/reg/hearulemaking/2016/index.html
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However, negotiations ultimately broke down when the representative for the for-profit sector dissented from 
the final language on the regulatory framework for borrower defense claims. Had that not happened, the 
negotiators for the public and private nonprofit schools likely would have dissented because of the proposed 
requirement in the financial responsibility language to disclose loan repayment rates to both current and 
prospective students. Institutional negotiators felt this data would be misleading for students considering public 
and private nonprofit colleges, especially those colleges with graduate programs. 
 
The Department had come a considerable distance from its original proposals in January to develop fair and 
expeditious processes. 
 
For example, the Department proposed lengthening the period of time in which a borrower could file a defense 
claim, and offered restrictions on the much criticized mandatory arbitration, a practice used by many for-profit 
schools. The Department’s language also included a number of automatic triggers, such as a high cohort default 
rate, that would have required costly letters of credit. (In a related action, the Department published the names 
of all schools that have had to purchase letters of credit under other federal requirements not related to 
borrower defenses.) It is not clear how much of the language included in the final proposals will be maintained. 
 
The Department is eager to have final regulations on borrower defense because there are thousands of 
borrowers who have filed claims, and are currently being processed individually through consideration by the 
Department. In order to have a final rule in effect by July 1, 2017, it must be made final and published by 
November 1, 2016. This means that the Department has to publish an NPRM early enough to allow public 
comment and Departmental review of a rather complex proposal before then. 
  

For more information, contact Maureen Budetti, Maureen@naicu.edu  
 
 

Political Activity on Campus 

As the primary elections winds down this spring, and general election activity ramps up, it is time for colleges 
and universities to review the “do’s and dont's” of political activity on campus. The American Council on 
Education recently updated its memorandum on political campaign activities to presidents, which is a helpful 
guide to the rules applying to 501 (c)(3) tax-exempt institutions. 
 
The memo covers what are generally permitted activities for institutions, such as voter education, candidate 
appearances and issue advocacy; and what are generally prohibited activities for institutions, such as endorsing 
candidates, fundraising for candidates, or using institutional letterhead or logos to support a candidate or 
political party. 
 
Presidents are encouraged to review the ACE memo with their counsel to ensure campus activities are in 
compliance. 

  
For more information, contact Stephanie Giesecke, Stephanie@naicu.edu  

 
 

Proposals Sought for Research Grants on Small, Private 
Colleges 

The Jandris Center at the University of Minnesota is offering $2,500 awards for research focusing on innovation, 
leadership, and change in the small, private college sector. Eligibility for the award is limited to advanced 
graduate students or professionals who have completed their doctorate within the past five years. Applications 
are due May 9, 2016.  
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http://www.naicu.edu/news_room/detail/proposals-sought-for-research-grants-on-small-private-colleges
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